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TENURE AND ESTATES
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 Tenure is concerned with the conditions upon 
which the land is held.

 It answers the question:

◦ How is land held?

Today all land is held by the Government – directly or 
indirectly
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 Estate is concerned with the length of time 
for which a tenant may hold land.

 It answers the question:

◦ For how long is land held?
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Generally speaking when you hold an 
estate in the land you have 
‘OWNERSHIP’  of the land.
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If you have an interest in land you have 
an interest [for example, a right of way] 
in or over land owned by somebody 
else.
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Legal rights are rights in rem, binding ‘ 
the entire world’.
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Equitable rights can be proprietary or 
in personam.

They bind all persons other than the 
bona fide purchaser of a legal estate 
without notice of such (equitable) 
rights.
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Section 1(1)
Only two legal estates:

Fee Simple absolute 
in possession –

freehold – last virtually 
forever; 

Term of years 
absolute – leasehold –
last for some determinate 
period [a week, a month, a 

thousand years
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Section 1(1)
Only two legal estates:

Fee Simple absolute 
in possession –

freehold – last virtually 
forever; 

Term of years 
absolute – leasehold –
last for some determinate 
period [a week, a month, a 

thousand years

Section 1(2)
Only five interests which 
may be legal (i.e. these 

interests may be legal or 
equitable):

Easement;
rentcharge, charge by 

way of mortgage; any 
other similar charge 

created by instrument; 
rights of entry exercisable 

over a legal lease or 
rentcharge
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Section 1(1)
Only two legal estates:

Fee Simple absolute 
in possession –

freehold – last virtually 
forever; 

Term of years 
absolute – leasehold –
last for some determinate 
period [a week, a month, a 

thousand years

Section 1(2)
Only five interests which 
may be legal (i.e. these 

interests may be legal or 
equitable):

Easement;
rentcharge, charge by 

way of mortgage; any 
other similar charge 

created by instrument; 
rights of entry exercisable 

over a legal lease or 
rentcharge

Section 1(3)
“All other estates, 

interests and 
charges in or over 
land take effect as 

equitable 
interests’
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An equitable interest may be enforced 
against all persons, except bona fide 
purchaser, for value of the legal 
estate, who has taken without notice of 
the existence of that interest, and against 
one who claim through him.
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‘Bona fide’ – the purchaser must have 
acted in good faith and without fraud
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‘Purchaser’ – one who takes property 
by sales and not merely by operation of 
law (as on an intestacy) includes 
mortgagee and lessee.

www.lateralsc.com 14



‘Value’ – refers to any consideration in 
money, money’s worth, or consideration of 
a future marriage. Should the purchaser 
acquire a legal estate and not give value 
he will take subject to all existing equitable 
rights.
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‘Legal estate’ – this refers to legal fee 
simple absolute or legal term of years

‘Without notice’ – a purchaser with 
notice of the equitable interest will usually 
take the estate subject to that interest.
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Facts:
Mrs H believed that certain conveyances purportedly made by her late 
husband were forgeries.  The people to who the properties had been 
mortgaged argued that they were bona fide purchasers without notice.  
Mrs H claimed that the mortgagees were under a duty to make such 
enquiries as a prudent, careful and reasonable man would have made.

Held:
The mortgagees were held to be purchasers for value without notice 
whose title had to prevail over that of the plaintiff.  A purchaser will be 
regarded as having knowledge of anything a prudent purchaser would 
have discovered by inspecting the land and the title deeds
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LEGAL PRINCIPLE

A purchaser will be fixed with constructive notice of any 
equitable interest owned by a person in possession unless 
enquiry is made of that person and he does not reveal his 
interest.
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‘Notice’ – refers to awareness of some 
event or state of affairs.  It does not 
include giving one’s attention to vague 
rumours.

“Actual notice” – the purchaser is made 
expressly aware during negotiations of 
some prior equitable interest.
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“Constructive notice” – the purchaser is 
deemed to have been given such notice if 
he could have discovered the interest had 
he made the appropriate inquiries, for 
example, by inspecting the land. 
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“Imputed notice” – the purchaser is 
employs a solicitor or other agent and 
their notice of claim is imputed to the 
purchaser. 

“Statutory notice” – applies only to those 
interests in unregistered land which are 
capable of entry in the Land charges 
register.
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Facts:
The mortgagor stated in his application that he was single. He told an 
agent of the bank that he was separated from his spouse.  There was 
evidence that children were in occupation, but the agent made no 
further enquiries.

Held:
The bank was bound by the equitable interest of the mortgagor’s 
spouse.  Their agent was deemed to have constructive knowledge of 
the interest, and the knowledge was imputed on the bank.
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LEGAL PRINCIPLE

A purchaser will be fixed with constructive notice of any 
rights which would have been discoverable if reasonable 
enquiries had been made.
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