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Easement 

An easement is a right which the owner of 

land (known as dominant tenement) has over 

another land (servient tenement) to compel the 

owner of servient tenement to allow something to be 

done on the servient tenement (for example, a 

right of way) or to refrain from doing something 

on the servient tenement (for instance, a right of 

light), for the benefit of the owner of dominant 

tenement. 
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Easement 
 

An easement is an 
incorporeal 

hereditament, an 
interest which 

does not give the 
owner right to 

physical 
possession. 

CHARACTERISTICS OF AN EASEMENT 

Re Ellenborough Park [1956] Ch 131 

A number of owners of land claimed that the right to enjoy a 

piece of neighbouring land for leisure purposes could exist as 

an easement. 

 

This case established that a right can exist as an easement if it 

satisfies the following conditions: 
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Conditions of easement 
 

The four conditions of an easement are: 

 

(1) there must be a dominant tenement and a servient tenement; 

 

(2) the easement must benefit the dominant tenement; 

 

(3) the dominant tenement and servient tenement must be owned by 

different persons; and 

 

(4) the easement must be capable of forming the subject matter of 

a grant. 
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The easement must accommodate the dominant tenement 

Hill v Tupper (1863) 2 H&C 121 

 

The claimant Hill had a lease of an area of land next 

to a canal.  He had the sole right to put boats on the 

canal and when the D Tupper who owned an inn 

which bordered the canal also put boats onto the water 

Hill claimed that his rights had been infringed. 

 

It was held that the claimant did not have an easement 

but merely a licence. 

A right that is unconnected with the use 

and enjoyment of land cannot exist as 

an easement 

Moody v Steggles (1879) 12 Ch D 261 

 

The owners of a pub put up an advertising sign on the wall 

belonging to a neighbouring house.  Their claim that this right 

existed as an easement was upheld. 

 

If an easement benefits land then the fact that the land is used 

as a business cannot defeat the claim that it exists as an 

easement. 
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The right cannot amount to an easement unless it is capable of 

forming the subject matter of a grant. 

Copeland v Greenhalf [1952] Ch 488 

 

A wheelwright unsuccessfully claimed that the right to store 

vehicles awaiting repair on a narrow strip of land existed as an 

easement. 

 

The right could not exist as an easement because the claimant 

claim rights over the whole strip of land which amounted to 

possession of the land itself. 

 
The right cannot amount to an easement unless it is capable of 

forming the subject matter of a grant. 

Copeland v Greenhalf [1952] Ch 488 

 

I think that the right goes 
wholly outside any normal idea 

of an easement, that is the 
right of the owner…of a 

dominant tenement over a 
servient tenement. This 

claim…really amounts to a 
claim to a joint user of the land 

by the defendant. 
Upjohn J 
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Wright v Macadam [1949] 2KB 744 

 

The claimant was a tenant in an upper-storey flat in a 

house.  She claimed that the right to use the coal shed to 

store her coal passed to her as an easement rather that 

continuing as a mere licence on the renewal of her lease. 

She was successful in spite of the possibility that it 

involved the exclusive use of the shed. 

London & Blenheim Estates Ltd v Ladbroke Retail 

Parks Ltd [1992] WLR 1278 

 

The claimant, who owned a large shopping centre, claimed 

that his customers has the right to park on a central car park 

and such a right could exist as an easement. 

 

The right to park on the land of another can exist as an 

easement unless it would leave the servient owner without 

any reasonable use of his land, whether for parking or 

anything else. 
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The right must not impose a positive burden on the servient 

owner. 

Crow v Wood [1971] 1 QB 77 

 

A right to have the servient land fenced, or a fence or wall kept 

in repair, has been held to be an easement.  In this form it 

imposes an obligation on the servient landowner to take 

positive action. 

The grant of an easement 

a. Express grant – either through covenant or statute 

 

b. Implied grant -  either by necessity; common intention; s62 

LPA 1925; [see Wheeldon v Burrows] (quasi- easement) 

 

c. Presciption – either by common law; lost modern grant; 

Prescription Act 1832 
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Express Grant 

a. An express grant of an easement arises through the use of 

express words incorporated into a transfer of a legal estate, 

e.g. a purchaser is granted rights of drainage and rights of 

way. 

b. As the grant is incorporated into a deed of transfer or lease 

it will take effect at law. 

c. Easements can also be granted by estoppel, where the 

grantee has relied on a promise of rights and acted to 

his/her detriment  

d. Easements can be expressly granted by statute, e.g. the 

grant is made in favour of privatised utilities such as the 

supply of gas or water, or the power to lay sewers. 

 

 

Implied Grant 

a. The grant of an easement can be implied into the deed of 

transfer although not expressly incorporated. 

 

b. An implied easement will take effect at law because it is 

implied into the transfer of the legal estate. 

 

c. In registered land the easement may take effect as an 

overriding interest, although the LRA 2002 has reduced the 

circumstances for this. 

 

d. Any easement that is the subject of an implied grant must 

conform with the characteristics of an easement laid down 

in Re Ellenborough Park (1956) 
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Wheeldon v Burrows [1879] 12 Ch D 31 

A parcel of land was split between the owner and a purchaser, 

Wheeldon.  The owner sold part of his land which included a 

workshop to Burrows.  Hoardings were erected on Wheeldon’s 

land which interfered with the light in the workshop.  Burrows 

maintain that the right to light existed as an easement and so 

the hoardings must be taken down. 

 

It was held that an easement existed. 

The rule in Wheeldon v Burrows 

The rule in Wheeldon v Burrows can convert a quasi- easement 

into an easement when certain conditions apply: 

 

i. The right must have been exercised by the owner 

continuously and apparently.  This means it must be 

obvious to anyone that such a right is enjoyed e.g. a right 

of way; 

ii. The right must be necessary for the reasonable enjoyment 

of the property; 

iii. The right must be in use at the time of grant. 
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Wheeler v JJ Saunders [1995] 2 AER  97 

The claimants owned a farmhouse that has previously enjoyed 

a right of access over the defendant’s land, as well as an 

alternative means of access.  The defendants built a wall 

blocking off the right of way and the claimants argued that 

they had an easement under Wheeldon v Burrows.  They were 

unsuccessful because they had an alternative means of access. 

 

Legal principle: A claim for the grant of an easement under 

Wheeldon v Burrows will fail if the claimant has an alternative 

means of access.  It will only succeed if the right can be shown 

to be necessary for the reasonable enjoyment of the property. 

PRESCRIPTION 

Easements can be acquired by use over a long period of time, 

called prescription. 

 

It is a right annexed to the land. 

 

No formalities are necessary to pass the right; it simply 

requires proof of long use. 

 

There are three forms of prescription: 

 

Common law precription 
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 Easement runs with the land 
 

The easement must be appurtenant to the land (connected with 
the enjoyment of dominant tenement).  

 
It "runs with the land", which falls on the servient tenement and 

not on the owner.  
 
 
 
 
 

Therefore, it will pass on to the transferee of the land. It must not 
amount to the exclusive occupation of the servient tenement. 

Profit a prendre 
 

A "profit a prendre" is a right to take something from land which 
belongs to another person.  

This may be sand, grass or wild creatures eg fish or deer.  
 
 
 
 
 

The essential nature of a profit is that it is a proprietary right to 
enter upon another's land and take for oneself the profits of the 

land. 
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Profit a prendre (cont) 
 
 
 
 
 
 
 
 

Unlike an easement, it is not necessary for a profit to be 
appurtenant to land. It may exist in gross, in which case it may be 

exercised for the personal benefit of its owner.  
 

In other words, it exists over servient land, but the person entitled 
to the benefit of it does not have to own land of his own. 

Creation of easement or profit 
 

Easement or profit may be created as follows: 
 

• By Act of Parliament — easement of support or rights of water 
and electricity for other owners. 

 
• By express or implied reservation — seller reserves easement 

over land he sold for his adjoining land. 
 

• By necessity — granted easement for land surrounded by others. 
 

• By prescription — easement presumed over long usage, for 
instance, adverse possession. 
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Extinguishment of easement or profit 
 

Easement or profit may be released by the following ways: 
• By statute, sec 106(2) Land Titles Act — the non-user of 

easement exceeding 12 years implies its abandonment. 
 

• By express release — requires a deed. 
 

• By implied release — from the conduct of dominant tenement to 
release after a long period of non-user. 

 
• By unification of ownership and possession of dominant 

tenement and servient tenement — the two adjoining lands are 
now owned by the same person. 

Covenants 
 

A covenant is an agreement creating an obligation in a deed. It 
may arise in freehold land or in a landlord-tenant relationship. 

There are two types of covenants, a positive covenant and a 
negative covenant: 

(1) A positive covenant is an agreement that obliges the 
covenantor to do something such as to maintain his fencing or 

carry out repairs. 
 
 
 
 

(2) A negative or restrictive covenant is an agreement for the 
covenantor to refrain from doing something such as not to build 

on the land. 
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Conditions for enforceability of positive covenants 
 

The conditions, which have to be met in order for a positive covenant 
to be enforceable by the successor-in-title of a covenantee, are as 

follows: 
 
 

it must touch and concern the land; 
 
 

must have legal interest in land to be benefited; and 
 
 

the successor-in-title must have the same legal estate. 

Burden of covenant 
 

While the benefit of positive covenant can run with land, the 
general rule is that the burden of the covenant does not run at 

common law.  
 
 

For example, A (the covenantor) covenants with B (covenantee) to 
do something on B's land. A sells the land to X. B or his successor 
(upon which the benefit of covenant passes) cannot sue X as the 

burden does not pass from A to X. 
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Burden of covenant (cont) 
The exceptions are: 

• Doctrine of mutual benefit and mutual burden — this is 
common in situations where the developer sells land plots to 
individual owners for them to custom build their own homes. 

The developer usually owns the access roads, drains, sewers etc 
and covenants in the sales agreement with the buyers of 

individual lots to maintain the facilities and amenities. The 
buyers will usually give a covenant to pay the maintenance 
charge. The developer can sue each of the buyers and their 
successors-in-title for any failure to pay their maintenance 

charge. The burden for paying maintenance charge can pass 
from the buyers to their successors as they have their access 

roads, drains etc maintained by the developer. 
 

• Statutory exception provided by law. 

Conditions for enforceability of negative covenants 
 

The conditions to be met in order for the benefit of restrictive 
covenants to "run with the land" are: 

 
 

• the covenant must touch and concern land retained by the 
covenantee; 

 
 

 
• must be made for the benefit of the covenantee's land; and 

 
• the buyer of covenantor's interest with notice cannot disregard 

the covenantee's interest. 
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Mortgages 
 

A mortgage is a security transaction where a mortgagor (borrower) 
conveys the title of his property to the mortgagee (lender) with a 

promise by the lender to return the property when the debt is fully 
paid up. 

 
 
 
 
 
 
 
 

In a mortgage, the property serves as a collateral or security. A 
mortgage does not operate as a transfer of land. 

Rights of Mortgagor (borrower) 
 

The following are the rights of a mortgagor: 
 

• Right as a true owner of a property to recover title. This principle is 
called the "equity of redemption".  

 
• Redemption refers to the process by which the mortgagor regains 

title after having settled his debt with the mortgagee.  
 
 
 
 
 

• This equity of redemption becomes, in effect, an interest in land 
which passes on to the mortgagor's successors, or may be 

transferred. 
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Rights of Mortgagor (borrower) (cont) 
 

• Can require mortgagee to assign mortgage debt and convey 
property to a third party. 

 
• If in possession of property, a mortgagor can grant a lease not 

exceeding three years. 
 
 
 
 
 

• Can prevent consolidation of mortgages by the mortgagee. 
Consolidation refers to the right of mortgagee to require 

mortgagor's two properties to be redeemed at the same time. 

Rights of Mortgagee (lender) 
 

The following are the rights of a mortgagee: 
 

• Right of foreclosure, ie where the mortgagor fails to redeem the 
loan by the stipulated date, the mortgagee has the right of 
foreclosure. Foreclosure refers to the process by which, through 
a court order, the mortgagor's equity  

     of redemption is extinguished.  
 

• This effectively means that the title  
now vests wholly in the mortgagee,  
and the mortgagor will no longer be  
able to recover it. 
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Rights of Mortgagee (lender) (cont) 
 

• Power to sell property under certain conditions — default of 
payment of three months after service of notice, interest in 

arrears for one month, and breach of provision in the mortgage 
deed, where such powers are exercised, the mortgagee has the 

duty to obtain the best possible price. 
 

• Right to appoint receiver when the mortgage money becomes 
due. 

Rights of Mortgagee (lender) (cont) 
 

• Mortgagee in possession can grant an occupational lease not 
exceeding 21 years or a building lease not exceeding 99 years.  

 
   The mortgagee also has the right to insure the property against any 

loss or damage by fire. 
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Priority of mortgages 
 

A single property can be mortgaged to more than one party. 
Mortgages are ranked differently (ie have different priorities) as 

follows: 
 
 
 
 
 
 

• A legal mortgage, when registered, has priority over an equitable 
mortgage. An equitable mortgage is one when the mortgagor's 
original interest was merely equitable or is a mortgage that was 

created informally such as by the deposit of title deeds as security 
for a loan. 

Priority of mortgages (cont) 
 

• A mortgagee who registers first has priority over subsequent 
mortgagees. 

 
• Subsequent mortgagees can acquire priority by "tacking". Tacking 

is a concept devised for the purpose of changing the order of 
priorities. For instance, a mortgagee may be able to tack to his 

original loan a further advance made by him to the same 
mortgagor and thereby claim priority for both advances over an 

intervening mortgage made by the mortgagor to some other 
person. 

 
• CPF Board usually requires that it has first 

priority over all other mortgages. 


